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EARTH ENERGY RESOURCES, INC.

Intervenors,

The Division of Oil, Gas and Mining hereby submits ils Response lo the Petitioners’

Request for Agency Action.
JURISDICTION AND LEGAL AUTHORITY

The Bowd has authority to review decisions of the Division al its informal hearings, and
to review the Division's decision 1egarding applications to conduct mineral mining operations
(Notices of Intention) pursuant to the provisions of Utah Code § 40-8-6 (2010) and Utah Admin.
Code R647-5-106(17) (2010).

The Petitioners incorrectly allege that the Board has authority and jurisdiction over this

appeal based on Utah Code § 40-10-14(3) (Utah Coal Act).
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STANDING

Petitioners have not set forth facts sufficient (o support a claim of standing (o appeal the
Division’s decision in this matter. Specifically the Petitioners have failed 1o allege with
specificity that any of their members have an interest in the lunds or other resources that actually
may be mined or adversely affected by the approval of this NOI.

Almost 6000 acres of land surround the proposed mine site that are owned by SITLA and
leased to the Operator. There is no allegation that the Petitioners have any public right of access
orright to use of these lands. The potential for impact to the environment beyond Lhis leased area
is not clear, and has not been alleged with any particularity. The RAA alleges the Petitioners’
members use the Tavaputs Plateau but does not allege how the approval of this 200-acre mine
within the 6000-acre Jease will diminish or adversely impact that use in any real way that the
Board could prevent o1 remedy. To the extent that the Petitioners generally object 10 tar sands
development, such a general objection does not provide standing to bring this action. They must
allege a harm to an interest of their members that is within the power of the Board (o temedy
through this suit. Absent some demonstrable injury that may result from the approval that is
within the jurisdiction of the Board, there is no standing.

SUMMARY OF RESPONSE
The Petitioners allege as the general basis for (his Request for Agency Action (RAA),
that the Division has improperly authorized commencement of mining within the North Pit
without requiring Energy Resources to provide details for the anticipated West Pit expansion.
The sole issue presented by Petitioners in the RAA is that the NOI is deficient because it was
approved without review of a specific mining plan for the West Pit. The Division acknowledges
that the mining plan for the West Pit is not provided in any detail. However, the NOJ as

approved does not authorize mining at the West Pit prior Lo submitting additional information. It




is anticipated that the experience gained from operation of the first pit may modify the design of
the second pit. The Division did consider the potential for expansion in calculating the amount
of bond 1o be provided., but specifically advised the operator that the mine plan for the West Pit
will need more details and will need o be approved prior to the expansion and commencing
mining operations there'. Approval of an NOI based on an initial mine plan with anticipation of
future expansion is routine and is not a violation of any provisions of the Utah Mined Land
Reclamation Act (Utah Code §§ 40-8-1 through 23 (2010)), nor the rules governing large
mineral mining operations, Utah Admin. Code R647-4-101 to 122 (2010).

This argument is a new and different objection to this NOI than those alleged by these
Pelitioners previously.” Pelitioners allege that they do not waive “any other arguments it may
raise before the Board after a complete review of the certified administrative record.” However,
the Petitioners have had an abundance of opportunities to make a complete review of the
administrative record: they were given notice of the tentatjve approval and filed objections which
were responded to by the Division; they filed objections to the final decision and were provided
an informal hearing at which (heir objections were responded to by the Division. At no time
have the Petitioners not had access to the complete administrative record. There is no
requirement or reason to ‘certify’ the administrative record.

The Petitioners are required to stale in their Petition before the Boaid, the factual and
legal basis for their claims of error, and the basis of their request for relief (Utah Admin. Code

R641-104-133 and R647-5-106(17) This RAA does not set forth the arguments that were raised

"' The permit does not authorize mining in the West Pit without Earth Encrgy submitting a more detailed plan in an
amendment 1o the NOI (see Exhibit E).

* Al the informal conference the Petitioners argued for the lirst time that the Division's requirements for a permit (o
conduct mineral mining at Utah Code §§ 40-8-1 10 23 (2010} and in Utah Admin Code R647-4-101 10 122 are
mapprapriate and inadequate for granting a permit to mine tar sands, and that the Division should apply the rules
applicable to coal mining  The writien request for an informal hearing alleged that there were six speeific
deficiencies in the NOI application - All of these alleged deliciencies were addressed by the Division at the infortmal
hearing and the Director’s decision specifically lound that they did not warrant denying the permit or revising the
Division’s decision w appiove the NO1




and answered in the earlier objections and informal hearing. Petitioners’ claims are limiled to
the claims set forth in their RAA. Accordingly, this Response will only address the issue raised
in the RAA. The Division objects (o any attempt by Pelitioners to argue or introduce testimony
or evidence in support of objections to this NOI that have not been pled in the Petition.
PROCEDURAL HISTORY

The Division does not disagree with the presentation of the procedural history as set out
in the Request for Agency Action. The NOI was initially submitted to the Division by Earth
Eneigy on September 28, 2007 Prior to submitling the request the operator had been conducting
limited operations at this location pursuant 10 a small mine NOI1.2

The NOI for the large mine operation was reviewed, revised, resubmitted and on May 20,
2009, determined complete and tentatively approved by the Division Public notice was given in
order Lo receive public comment on the tentative decision as required by Utah Admin. Code
R647-4-116. In response, comments were received from Western Resource Advocates (WRA)
on July 2, 2009. The Division notified WRA that since the NO1 was already conditioned vpon
obtaining the necessary permits from the Utah Department of Environmental Quality (DEQ)
(from Divisions of Air and Water Quality) and/or the U S. Environmental Protection Agency,
that the Division determined not (o hold a hearing.! WRA was also advised that an opportunity
to make this and other objections 10 the final decision on the NOI would be afforded WRA afiet
the final decision was made. (See letter of July 7, 2009, Exhibit A) The Division issued its final
approval of the NOI on September 21, 2009, (Attached Exhibit B) and received a request for an

informal administrative review on October 13, 2009. (Atiached Exhibit C). An informal hearing

* The small mine operations were primarily for the purpose ol evaluating the proposed mining and recovery methods
lor these tar sands

' Rulc R645-8-116(2) pravides that any person or agency may file writlen protest duting the comment period, and
Rule R645-8-116(4) provides that *if wiitten objections ol substance are received” by the Division during the
response period a hearing shall he held  The Division advised WRA that it did not consider the written comments to
be “objectians of substance™ since the permit was already subject 1o obtaining the DEQ permits WRA did not
contest nor appeal the Division's determination thal n hearing was not required




was held before the Division Director, John Baza, on Novembe 23, 2009, and on December 22,

the Director issued his decision upholding the Division's approval of the NOL. (Attached Exhibit

D). At the request of WRA (he Division issued a letter to clarify that the decision approving the

NOI was conditional upon Earth Energy obtaining necessary air and water quality permits, and

that the permit did not anthorize mining in the West Pit without submitling a more detailed plan

in an amendment to the NOI (Exhibit E). This appeal of that decision was timely filed.
STATEMENT OF FACTS

The Division does nol contesl the Petitioner’s Statement of Facts. The mine is located
within a larger study area consisting of about 2,255 acres that is part of the lease of 5,930 acres
from the School and Institutional Trust Lands Administration (SITLA).* The initial mine
development as proposed and detailed in the NOJI will be at the 62-acre North Pit. Earth Energy
does anticipate development of the West Pit after the North Pil is mined. The details of the West
Pit development are concepiual in nature at this time. The mining at the North Pit will remove
1.9 million cubic yards of material in order to recover the tm sands. Applying a bulkage factor
of 1.3, mining at the North Pit will generate 9.7 million cubic yards of overburden, inter-burden
and waste that will be placed in the pit in accordance with the mine plans. The Pit will then be
re-contoured, covered with previously saved topsoil and revegelated.

In addition, the Division alleges as follows:

1. The mining is expected to remove aboui 1.9 10 2.6 million tons of material per year at
the north pit and mining is expected to cominue at the North Pit for about five years before Earth
Energy will need to commence mining operations at the West Pit. (NOI at page 14-15)

2. Before allowing mining in the West Pit, the Division will require amendments (o the

NOI 10 provide more details concerning the design of the pit, the location and design of the

* The mine is located on the border of Grand and Uintah County, and although the lease is stave school trust lands
the lease is adjacent to lederal and nibal Jands




overburden stoiage areas, and drainage and storm water discharge control plans and other aspects

of the mine plan. (Exhibit E)

ARGUMENT

The Petitioners arguments on appeal are that the approval of the mine plan for the North
Pit and a conceptual design of the West Pit is wrong because it will: (1) allow mining operations
to be increased based on review of an amendment ather than upon review of & significant
revision of the NOI; (2) allow mining to proceed based on air and water permits that will only
consider a portion of the total amount of anticipated operations; and (3) will not require a
properly determined amount of bonding.

Each of these arguments is incorrect. (1) No mining can occur al the West Pit without
further approval, and whether the additional review is for an amendment or for a significant
revision cannot be determined until an application is made. The mine plan is preliminary and
may change, the West Pit may be expanded or contracted in size, new mining methods may be
adopled, there may never be an application for mining the West Pil, or the rules governing how
a permit revision is reviewed may change. (2) The air and water permits will consider all of the
authorized emissions; there is no preference or vested 1ight to expand emissions or {o oblain
approval for a West Pit as a result of the NOI approval. The only emissions that can occur under
the current permits are those related to the approved North Pit operations (3) The amount of
bonding required may be larger than necessary, but posling the excessive amount of bonding
does nol creale a right to expand or require a lesser level of review.

Utah Code § 40-8-18(1)(a) (2010) piovides “An operator conducting mining operations
under an approved notice of intention shall submit to the division a notice of intention when

revising mining operations.” Ulah Code § 40-8-18(2)(a) 2010) provides that “the notice of




intention to revise mining operations will be designated as an amendment (o the existing notice
of intention by the division, based on rules promulgated by the board * Utah Admin. Code
R647-4-119 Amendments. slates *“I. An amendment is an insignificant change 10 the approved
notice of intention. The Division will review (he change and make the determination on a case-
by-case basis™.

If the revision is not an amendment; i.e. is not an insignificant change, then Utah Admin.
Code R647-4-118 provides:

1 In order o revise a nolice of intention, an operator shall file a Notice of

Intention 1o Revise Large Mining Operations. This notice of intention will

include all information concerning the revision that would have been required in

the original notice of intention.

2. A Notice of Intention 10 Revise Large Mining Operalions, . . . will be
processed and considered for approval by the Division in the same manner as an

original notice of intention. The operator will be suthorized and bound by the

requirement of the existing approved notice unti} the revision is acted upon and

any revised surely requirements are satisfied. Those portions of the approved

notice of intention not subject to revision will not be subject to review under this

provision.”

As was expressly reiterated (o Petitioners after the informal conference, it is a condition
of this NOI that mining on the Wes Pit will not be allowed without a revision. So the operalor is
required (o and will file a revised NOI prior to mining the West Pit. Whether the revised NO1 is
reviewed as an amendment or a new permit will be based on the facts at the time.f

Itis unlikely that adding a 37-acre pit would be considered “an insignificant change” to
the approved NOL If it is not considered an insignificant change, it will be reviewed exactly like

a new permil. The Division's determination that it *is’ or ‘is not’ an amendment will be subject

to Board 1eview at that time. It is premature to raise this as an issue now, since (he rules make

* Statements allegedly made “olf the culi® by a stali person at the intormal conference do not determine the test.
Even il there were an informal 50% size guidetine, the language of the rules control and supercede any informal
policy or statlement - Most importantly the test is to be applied 10 ihe revised NOI when it is filed based on the lacts
that exist then nol based on a conjecture as to NOI that may be filed.




clear that the decision will be made when an application is received based on the facts at the
time,

Until a revised NOI is approved, the operator is bound by the existing NOI and can
continue 1o mine only pursuant to the approved NOL. There is no advantage to having an
approved NOI if a revision is 1equired. The 1eview will be based on the same rules as a new
permit. There is no vested right or preference based on having an approved NOL

OTHER ISSUES

Other issues raised at the Informal Hearing and in the other requests for review should
not be considered since they were not plead as parl of this RAA. Neveitheless, there is no basis
in law or fact for any of those claims. There is no legal basis for the Division (o apply the coal
rules to this mineral mine. There is no legal basis for the Division 10 require approval of all air
quality and watei quality permits prior to approval of the NOI. The NOI contains a storm water
protection plan that is fully adequate to protect against storm water run-off. The NOI contains a
thorough 1eview of the potential for contamination from the chemical treatment of the ore and
demonstrates that there is no risk of contamination. The mine plan and operations as described
in the NOI are adequately designed to prevent damage from inadequate pit compaction, and
provide for adequate reclamation and revegetation. The Petitioners have fuiled 1o plead any facts
or law upon which the Board could find that the Division’s approval was in error in any respect.

CONCLUSION

The Petitioners have the burden to allege and o present facts in support of the challenge
to the Division's decision. The only alleged deficiency is that the West Pit was improperly
reviewed and included in the NOl. The approval of the NOI with a plan for future expansion

subject to further review and approval, is nol only legal but is prudent. The Petitioners’ claim is




without merit und having presented no other facts (o support claims of error, the Petitioner’s
Request to vacale the upproval of the NOI should be denied.

Respectfully submiuted this { Ltay of Februaiy, 2010

I\ | v ‘

F."Alder, (Bar No #0033)
Assistant Attorney General
Counse) for Division of Qil, Gas and Mining




CERTIFICATE OF MAILING

to Request for Agency Adfibn, to be mailed by first class mail, postage prepaid or sent by eamil

1 hereby centify lh%cnused a true und coirecl copy of the foregoing Division's Response
to the following, this day of February, 2010 to:

Joro Walker

Rob Dubuc

ATTORNEYS FOR

SOUTHERN UTAH WILDERNESS ALLIANCE
425 East 100 South

Salt Lake City, UT 84111

A. John Davis

Holme Roberts & Owen LLP
299 South Main St. 1800
Sait Lake City, Utah 84111

Mike Johnson
Counsel Board of Oil Gas and Mining
email.
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